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Chapter 1 

IntroduCtIon
 

Clinicians may be called as witnesses in a range of circumstances, 
from court hearings to private arbitrations to government tribunals (i.e., 
boards or panels that have quasi-judicial functions). While attorneys have 
access to a wealth of books and training on how to gather evidence and 
prepare and examine witnesses, far fewer resources exist for mental health 
or human service professionals who do not specialize in forensic practice. 
Clinicians are frequently drawn into judicial and quasi-judicial processes 
with little information about the legal system or their roles as potential 
witnesses (Bartol & Bartol, 2008; Madden, 2003). This predicament can 
be scary and risky. Clinicians’ interests may be very different from those 
of the attorneys who contact them. Further, many clinicians fear that their 
credibility, competence, and honesty may be attacked, making them subject 
to professional and personal embarrassment on the witness stand (Brodsky, 
2004). This book is intended to provide you, the treating therapist or cli
nician, with an understanding of the legal system, the different roles you 
might be asked to play as a potential witness, and how to prepare for these 
varied roles, including how to prepare written reports and other records. 

We begin with three basic questions: Who is a clinician? What is a wit
ness? When and why might you be called as a witness? 

1. Who is a clinician? Clinicians come from varied backgrounds, 
including psychology, psychiatry, social work, education, criminal jus
tice, child welfare, nursing, and pastoral counseling. This book focuses on 
“treating clinicians,” as opposed to “forensic mental health professionals.” 
The primary role of a treating clinician is to help a client by providing one 
or more of the following services: psychotherapy, counseling, case man
agement, treatment planning, mediation, education, emotional and social 
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6 CLINICIANS IN COURT 

support, or problem-solving assistance. In contrast, the primary role of a 
forensic clinician is to provide assistance to one or more parties involved in 
a legal process (e.g., the plaintiff, defendant, judge, and/or jury). Forensic 
clinicians have specialized training in gathering, analyzing, and presenting 
evidence in court or other legal proceedings. Although some treating clini
cians have forensic training, most treating clinicians do not. Accordingly, 
this book is geared toward treating clinicians. This book can also provide 
foundational knowledge for novice forensic mental health professionals. 
However, they will need more advanced and specialized knowledge per
taining to their particular fields of forensic practice (e.g., fitness to stand 
trial, probation and parole risk assessment, child custody, child abuse and 
neglect, jury selection, eyewitness memory, psychological damages in civil 
lawsuits, and involuntary hospitalization due to mental illness). 

2. What is a witness? In common parlance, a witness is someone who 
has observed or experienced an event. Within the legal sphere, a witness is 
someone who can provide proof of or attest to a fact or event. Sometimes (as 
I describe in Chapter 7 on the use of experts), witnesses are asked to provide 
opinions rather than just facts. Witnesses present information in court and 
other adjudicative proceedings (i.e., legal processes in which information 
is presented to an individual or tribunal that has certain decision-making 
authority, such as a workers’ compensation board). Many examples in this 
book use the court as the chief prototype of the adjudicative process. The 
reason for focusing on court processes is that the court trial is one of the 
most formal types of hearing processes. While full court trials are not the 
most common type of hearing, other hearings tend to be based on the pro
cedural principles of a trial. If a clinician is prepared for the rigors of a court 
hearing, she will generally be equipped for less formal processes as well. 
However, I also discuss other types of adjudicative processes and identify 
the different concerns for clinicians involved in these processes. Adjudica
tive processes can involve multiple parties with overlapping and conflicting 
interests. To simplify matters, examples used in this book focus on disputes 
between two parties with adversarial interests. 

3. When and why might you be called as a witness? Different types 
of clinicians are more or less likely to find themselves in the position of 
being called upon as a witness. At one extreme, forensic evaluators are 
professionals who gather information using specialized forensic methodol
ogy for the express purpose of presenting a forensic interpretation of this 
information to a court or another legal dispute resolution process (Bartol & 
Bartol, 2008; Maschi & Killian, 2011). Forensic psychiatrists, for example, 
may work within the criminal justice system to help the police or state 
prosecution gather evidence to identify the person who committed a crime. 
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7 Introduction 

Inquests into the cause of death in a suspected suicide case may require 
the use of psychological autopsies. Sexual abuse cases may engage forensic 
psychologists to conduct forensic psychological assessments, assisting the 
police, the court, or an attorney representing the alleged perpetrator. Tra
ditionally, legal processes relied on psychiatrists as forensic experts for two 
reasons. The first is that many state and federal laws required a medical 
professional to conduct the evaluations. The second is that courts believed 
that psychiatrists possess a dependable level of expertise because, as medi
cal professionals, they are subject to a high level of science education, pro
fessional training, role status, and professional regulation. 

Since the 1960s, clinicians from other disciplines have gained accep
tance as forensic specialists in certain fields of knowledge within their exper
tise (Bartol & Bartol, 2008; Jenkins v. United States, 1962). To economize 
on resources, some systems have divested responsibilities from traditional 
doctoral-level trained experts and transferred them to practitioners from 
disciplines with less advanced degrees who garner lower fees. In addition, 
psychology, social work, and other mental health professions have moved 
toward higher standards of evidence-based practice and competence-based 
educational qualifications in order to be recognized as professions on equal 
footing with psychiatry and medicine. 

Clinicians who work in forensic settings (including psychiatric wards, 
child protection agencies, and probation and parole offices) can also expect 
to be called as witnesses as part of their work (Bernstein & Hartsell, 2005; 
Munson, 2009). Whereas a forensic expert is hired specifically to investi
gate a case and prepare evidence for court, a clinician working in a forensic 
setting provides clinical services in addition to gathering and preparing 
evidence that may be presented in court. Thus forensic clinicians some
times incur a dual role, raising ethical challenges that are the subject of 
passionate debate in the literature (Bush, Connell, & Denney, 2006; Gould 
& Martindale, 2009; Zur, n.d.). Professional codes of ethics generally 
suggest that practitioners avoid dual relationships (American Psychiatric 
Association [APA], 2010, s.3.05; National Association of Social Workers 
[NASW], 2008, s.1.06; note that throughout this textbook, references to 
APA and NASW will refer to specific standards in the codes of ethics of 
the American Psychological Association and the National Association of 
Social Workers1). Sometimes, dual relationships are difficult to avoid. In a 

1If you are a member of a different professional association, there may be similar standards in your 
code of ethics. I have chosen to limit references to two codes of ethics due to the limitations of 
space and complexity. The choice of social work and psychology was based on the relatively large 
numbers of these professionals. 
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8 CLINICIANS IN COURT 

psychiatric facility, for example, forensic clinicians play the role of treat
ing therapist, working with involuntarily committed patients to help them 
regain their competence or mental health. On the other hand, these same 
clinicians may be asked to testify about the progress of their patients. Their 
testimony may take the form of clinical testimony detailing the patient’s 
progress during therapy, or it may entail describing the results of a more 
formal assessment. The ethical challenge lies in balancing the information 
needs of the court about the patient’s progress with the ethical guidelines 
about maintaining appropriate boundaries between the role of treating cli
nician and forensic evaluator. Probation officers, parole officers, hospital-
based clinicians, juvenile court clinicians, and child protection workers are 
the most common types of clinicians with this dual role. A child protection 
worker, for example, has an obligation to ensure that a child is safe from 
abuse or neglect. Ideally, the worker fulfills this mandate by engaging the 
family on a voluntary basis while taking on the roles of clinician, support 
worker, and case manager. To protect the child, however, the worker must 
also conduct investigations, present information to the court, and monitor 
the enforcement of court orders. In some cases, after a treating professional 
provides testimony, the clinician may not be able to continue to play the 
treating role: the client may feel hurt by the testimony, sense betrayal, or 
lose trust in the clinician as a helping agent. In other cases, the treating 
professional may be able to re-engage the client, discuss the “impact of tes
tifying” on their relationship, and move forward in the helping process. 

Clinicians who work outside the legal system may be less likely to be 
called as witnesses but should be aware of the types of circumstances in 
which they may be called. Clinical practice with different segments of the 
population incurs different possibilities of being called as a witness. Clini
cians who work with the elderly may be called as witnesses about mental 
competence for the purposes of appointing a power of attorney to take 
responsibility for decisions related to the elder person’s property and health 
care. Clinicians who work with perpetrators or victims of crime may be 
called for criminal proceedings. Mediators or arbitrators with separating 
couples may be called as witnesses in child custody and visitation disputes.2 

Clinicians who work with clients with psychiatric disorders may be called 
for involuntary hospitalization cases. Vocational rehabilitation counsel
ors may be called to provide information in workers’ compensation cases. 
Youth care workers who deal with aggressive clients in residential settings 

2Mediators and arbitrators often ask clients to agree from the outset that they will not call the 
mediator or arbitrator to court to testify. Generally, courts will respect such agreements in order 
to encourage people to resolve their conflicts outside of court, in a confidential dispute resolution 
process. 
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   9 Introduction 

may be subjected to assaults and be called to testify as victims. The list of 
examples could go on and on. Unfortunately, some clinicians are afraid to 
work with psychiatric patients or others where a significant risk of legal 
involvement may be required. In accordance with the ethical principles 
of justice and access to services (APA, 2010, Principle D; NASW, 2008, 
Values), clinicians should not discriminate against these groups. Equipped 
with sufficient legal knowledge and professional competence, clinicians 
often find that they need not fear this type of work. 

In addition to participating in court proceedings, clinicians may be 
called as witnesses in various forums. Examples of administrative courts 
and quasi-judicial hearings include social assistance appeals, human rights 
and discrimination boards, immigration proceedings, public housing 
appeals, special commissions of inquiry, legislative committees, and crimi
nal injuries compensation boards. Powers vary among administrative court 
and quasi-judicial forums according to statutes enacted by state legisla
tures. These powers also vary from state to state. Some tribunals have the 
power to make nonbinding recommendations, while others have the power 
to make enforceable rulings. 

A clinician can become involved in a legal proceeding as a party to 
an action, as a witness for the court, or as a witness for an attorney. What 
defines “a party” to a legal proceeding? A party is either the person initiat
ing a complaint (called a complainant or plaintiff) or the recipient of the 
complaint (called a respondent or defendant). A party has a direct stake in 
the outcome of the case. In a case where the client is suing a clinician for 
malpractice or professional negligence, the client is the plaintiff and the cli
nician is the defendant. To defend herself and on the advice of counsel, the 
clinician may act as a witness in court or before a professional disciplinary 
tribunal. There is an old saying that an attorney who defends himself has a 
fool as a client. An analogue exists for clinicians. When clinicians attempt 
to defend themselves before a licensing board or in any legal arena, they 
operate outside of their professional area of competence. The result may be 
a less-than-competent defense. Further, there is always concern that when 
clinicians engage in behavior normally associated with attorneys, the clini
cian needs to be very careful not to overstep his professional boundaries 
and engage in functions restricted to those authorized to practice law. 

Besides having to defend yourself against charges lodged against you 
in your role as a clinician, there may be times when you are in the role of 
plaintiff. In other words, you may file a suit against another party. For 
example, a clinician may find occasion to sue a client to recover unpaid 
fees for services. Clinicians who work in residential facilities with children 
may be involved in cases as guardians or act in the place of a parent (called 
in loco parentis). Thus, the clinician and her agency may need to initiate 
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10 CLINICIANS IN COURT 

proceedings to protect the interests of the child to obtain a specialized edu
cation placement or to sue a person who has injured the child. In some 
situations, a party may elect not to be a witness in her own case. How
ever, clinicians need to be aware of situations where they may be both 
a party and a witness. Knowing the ethical issues involved in such dual 
roles is important. It is often useful to talk with colleagues and request 
their advice. Communicating immediately with your state licensing board, 
ethics committee chairperson, and other persons knowledgeable about the 
ethics of clinical practice is also recommended. You could also talk with 
your attorney to shed light on the ethical and legal liability risks related to 
engaging in dual roles. 

Clinicians who have assumed the role of advocate for a client or social 
cause may also wish to present themselves as witnesses. Advocates, how
ever, may not make effective witnesses, as they may appear biased to one 
party. Clinicians need to be aware of the potential conflicts between these 
roles and the possible ethical dilemmas posed by such advocacy. 

Being called as a witness may be unrelated to your work as a clinician. 
For example, you may witness a crime on the street as a passerby or be 
personally involved in a landlord–tenant dispute. Although information in 
this volume may help you prepare as a witness, in such circumstances you 
are really a lay witness rather than a witness in your professional capacity. 
You may actually be a more effective witness if you deemphasize your pro
fessional training when you testify in these circumstances. 

Ideally, preparation for being a witness in your professional capacity 
begins before you initiate services. If you have given the matter no thought— 
simply waiting until an incident occurs and then an attorney calls—you 
will be at a real disadvantage. To begin preparing for the prospect of being 
a witness, you should consider a broad range of factors (see Figure 1.1). 

As you read through this volume, highlight the sections that are rel
evant to the situations you are most likely to face and identify areas where 
you need more information. If you work in an agency, join with your 
coworkers and supervisors to develop policies and establish standards of 
practice. If you are in private practice, consult with legal advisors and col
leagues from your profession to establish policies and procedures for your 
own practice. By taking these steps, you will be better equipped to be an 
effective witness, and perhaps even to avoid situations where you might 
otherwise be called as a witness. 

Being a witness is not a situation that you should fear or avoid at all 
costs. A formal hearing may be a constructive or necessary way to deal 
with certain types of conflict. Further, you may not be able to avoid being 
called as a witness one day. You may find that you actually enjoy forensic 
work and want to specialize in the area. You might even find it exhilarating 
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11 Introduction 

•• What laws, if any, regulate my profession?
 

•• What professional codes of ethics or standards of professional conduct do I 

need to follow? 

•• What are the professional practice guidelines to which I aspire? 

•• What is the legal mandate, if any, of my agency and my role within that agency? 

•• What contractual obligations does my agency have with the government or other 
funding sources? 

•• What agency policies need to be considered? 

•• Who is my client? 

•• How does my client view my role? What expectations have I raised about the 
services I offer, including confidentiality and professional competence? In terms 
of informed consent, what does my client understand regarding the limits of 
confidentiality should I be called into court or subpoenaed to testify? 

•• What types of conflicts may arise between my clients and myself? How likely are 
these conflicts to escalate beyond informal dispute resolution processes? What 
can be done to reduce this risk? 

•• What types of conflicts may arise between my clients and significant people in 
their lives? How likely are these conflicts to escalate beyond informal dispute 
resolution processes? How likely am I to be brought into these proceedings? 
What can be done to reduce this risk? 

•• What is my role as a clinician? What is my role as a witness? What are the 
potential conflicts between these roles? 

•• What are my strengths as a potential witness? Which witness skills do I need to 
work on? 

FIGure 1.1. Role reflection questions. 

to act like a detective, gathering evidence to solve mysteries such as, “Who 
committed the crime,” “Are the plaintiff’s injuries valid or feigned,” and 
“Should the client be maintained in a psychiatric facility because he poses 
a serious, imminent risk to self or others?” In addition, premier forensic 
experts draw lucrative fees as trial consultants and expert witnesses (Brod
sky, 2009). Even if you prefer to steer clear of the stresses of adversarial 
legal processes, you can still learn how best to tolerate and fulfill your 
obligations as a witness in a professional manner. 

Case sCenarIo: the Carveys 

The following scenario is used to illustrate issues and strategies through
out this volume. For ease of reference, the first initial of each person’s 
name corresponds with the first letter of that person’s role in the scenario 
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12 CLINICIANS IN COURT 

(P, parent; D, daughter; F, family therapist; M, mediator; A, attorney; S, 
social work investigator; E, evaluator). 

Paula Carvey (36 years old) and Philip Carvey (34 years old) have been 
married for 15 years. They are the parents of a 13-year-old daughter, 
Debra. Although the first 2 years of marriage fulfilled their dreams of 
wedded bliss, the honeymoon ended when Debra was born. Paula is 
African American, Baptist, and a strict disciplinarian. Philip is Irish 
American, Catholic, and very indulgent as a parent. Debra was bap
tized in Paula’s church and raised primarily in the Baptist traditions. 
Paula and Philip have had challenges due to their differences in par
enting styles, as well as conflicts over how to raise their daughter in 
relation to her ethnic and religious identity. They decide to see a family 
therapist, Frieda, to help them with their parenting styles and con
cerns. Frieda uses an unorthodox therapy that eventually proves to be 
ineffective. Paula begins to suspect that Philip is having an affair and 
asks him to leave the home. Philip leaves, but immediately engages the 
services of an attorney, Alice, to help him win custody of Debra and to 
move back into the family home. Alice, who believes in collaborative 
legal practice, refers Philip and Paula to a mediator, Michael, to help 
them resolve their differences on an amicable basis. When Michael 
first contacts Paula to participate in mediation, he suggests that Paula 
retain her own attorney. Paula hires Art, a family law attorney known 
in the community to be a very aggressive. During mediation and out of 
the blue, Paula accuses Philip of sexually abusing Debra. Michael says 
he cannot continue mediation with outstanding allegations of abuse, 
so he encourages Paula to call child protection services if she is truly 
concerned about Debra’s safety. Paula calls, and Sam is assigned as 
a social work investigator for the case. Sam conducts an investiga
tion and meets with Debra, but cannot substantiate abuse. He suggests 
that the Carveys undergo a custody evaluation, thinking this will help 
resolve their domestic dispute. Sam hopes the evaluator will identify 
and report any real concerns related to child abuse. Philip and Paula 
agree to hire Evelyn to perform the evaluation. 

If you have worked on contentious divorce cases, the multiplicity of 
players involved in this scenario is familiar; for others, the case may seem 
like a dense mystery novel, with so many characters to track. To help view 
the relationships between the parties, see the ecomap and genogram in Fig
ure 1.2 (also reproduced on the last page of this book for easy reference). 
Understanding each player’s role, and the issues each player may present to 
you, will enable you to make clearer decisions about how to wind your way 
through a legal proceeding. 
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13 Introduction 

Philip 
Carvey 
(parent) 

Paula 
Carvey 
(parent) 

Debra 
(daughter) 

Frieda 
(family 

therapist) 

Sam 
(social work 
investigator) 

Alice 
(attorney 
for Philip 

Michael 
(mediator) Evelyn 

(evaluator 
re custody) 

Art 
(attorney 
for Paula 

Judge 

) 

) 

FIGure 1.2. Genogram and ecomap for the Carvey family case scenario. 

Court and other adjudICatIve hearInGs 

To provide an overview of adjudicative proceedings, the following sections 
offer generic descriptions of court and other adjudicative processes (i.e., 
legal processes in which evidence is presented to an arbitrator or tribunal to 
adjudicate or make decisions for the parties). To localize this information 
for hearings where you may be called as a witness, you will need to gather 
additional information specific to the courts in your jurisdiction.3 Rules of 
procedure may vary depending on whether it is a state or federal court, and 
also depending on the type of court, for instance, a court of general juris
diction versus a specialized court that focuses on separation and divorce, 
child protection, intimate partner abuse, drug charges, juvenile justice, or 

3A jurisdiction is an area over which a court has power to make decisions, or a government that has 
power to enact and enforce laws. Courts are also divided into trial courts (including federal and 
state district courts) and appeal courts (including federal circuit courts of appeal, state appellate 
courts, state supreme courts, and the U.S. Supreme Court). 
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   14 CLINICIANS IN COURT 

mental health (Bartol & Bartol, 2008). Administrators, clerks, attorneys, 
and experienced clinicians who work within these systems are often the 
best sources of information. 

When people are faced with conflict, they can deal with it in various 
ways. For example, they may avoid the conflict, accommodate the other 
person, engage in a physical fight, seek compromise, collaborate, negotiate, 
argue, or problem-solve (Barsky, 2007a). In most situations, the decision to 
go to court or adjudication to resolve the conflict is made when parties have 
exhausted less formal and legalistic dispute resolution processes. In the case 
example, Paula and Philip have tried to deal with their marital conflict by 
several appropriate means. They have sought therapy. After the decision to 
separate and gain legal counsel, they have attempted a mediated solution. 
These attempts to resolve their issues outside of court did not help. Sud
denly, with no historical foundation to expect an allegation, Paula accuses 
Philip of sexually abusing their daughter. Now the familial conflict esca
lates significantly. The father is not allowed to visit his child pursuant to a 
judge’s protection order put into effect until completion of the state’s child 
protection investigation. The mother talks with Debra about the alleged 
events perpetrated by her father. Debra begins to change how she views her 
father, becoming increasingly angry and distrusting of both parents. The 
attorneys fire off letters to each other, accusing the other side of playing 
games with the system. The investigation takes about 8 months to com
plete, and the result is a recommendation for a comprehensive child custody 
evaluation. The judge orders the evaluation and schedules a hearing for 4 
months later. To protect Debra, the court directs Philip into supervised visi
tation with Debra for 2 hours a week. The court also suggests appointing a 
parenting coordinator to de-escalate the conflict between Paula and Philip, 
and to protect Debra from being used as a pawn in her parents’ battle. 

Whether you are a clinician or a party to an action, many people who 
become embroiled in legal battles have little information about the actual 
workings of legal processes. Portrayals of trials on television and in other 
media often convey misleading impressions. The court process can take 
months or even years, rather than the 2 hours we see in a movie or half an 
hour in a sitcom. Even live telecasts of real cases can be deceptive. You only 
observe what happens in the courtroom, and only a small percentage of 
cases—those with “juicy” issues or popular appeal—end up on television. 
You do not see many of the mundane elements of legal proceedings, the pri
vate negotiations, or the real impact of the process on the parties involved. 
As a clinician preparing to be a witness, watching courtroom dramas pro
vides limited value beyond entertainment. If Alice were representing Philip 
in divorce proceedings, she would not likely have the opportunity to play 
to the cameras or to earn millions from the book rights. 
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15 Introduction 

ConCepts oF justICe and proCedural FaIrness 

Conceptually, adjudicative proceedings are designed to be places where 
people can go to have their disputes processed in a just manner. Information 
is presented to an impartial judge or tribunal. In our public court system 
the doctrine of stare decisis is applied, so that “like cases are treated alike.” 
Judges are guided by precedents. A precedent is a legal principle established 
in previous decisions made by higher courts such as state or federal appellate 
or supreme courts. Judges are guided also by laws passed by government. 
Requiring judges to follow strict legal rules ensures that people are treated 
equally and are not at the mercy of the unfettered whims or politics of the 
decision maker. Judicial discretion, however, may be required to ensure 
that people are treated equitably rather than equally. Judges may be able 
to rule differently on similar cases by distinguishing the facts of each case 
(Madden, 2003). Just because one family counselor using an unorthodox 
therapy was found liable for malpractice in one case does not mean that 
Frieda must be held liable for malpractice. The situation could be different, 
and her unorthodox intervention warranted. Legal principles are developed 
by courts in the process of discovering similarities and differences among 
cases (Brayne & Carr, 2005). Even when governments pass legislation and 
codify the law, judges may still exercise discretion in how they interpret and 
apply the law to various situations. 

Procedural rules are designed to ensure that the process is fair. Accord
ing to the principles of due process, each party is given notice of the issues 
to be raised in a case and provided an opportunity to present its informa
tion and argument. Each party can also use legal representation. The deci
sion maker(s) must be neutral or impartial. Courts and other tribunals are 
based on an adversarial process in which each party has the responsibility 
for presenting and arguing its side of the case. The underlying premise of 
an adversarial process is that by having each party present its strongest case 
and challenge the case it opposes, truth is more likely to emerge. One aspect 
of procedural regulation is the law of evidence. This law defines what infor
mation may be introduced into court, how it may be introduced, and how 
it may be used in the decision-making process. Although attorneys have 
the primary responsibility for determining what evidence to call and how 
to call it, witnesses can be better prepared to provide effective testimony 
if they are familiar with some of the key laws of evidence.4 As a forensic 

4For cases in federal courts, see Federal Rules of Evidence (2010) (www.law.cornell.edu/rules/ 
fre/index.html). For state courts, locate the state’s code of evidence. Evidentiary rules define what 
types and forms of evidence may be presented, who may act as an expert witness, what types of 
evidence are not allowed, and so on. 

www.law.cornell.edu/rules
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16 CLINICIANS IN COURT 

evaluator, Evelyn knows there is a good chance her custody report could be 
used in court and will ensure the report meets required legal standards. 

Whether a court case is heard by a judge or by a judge and jury depends 
on the type of case: 

•• In criminal cases, there is constitutional right to a jury trial if the 
person is accused of a crime punishable by more than 6 months 
(U.S. Constitution, Article III). For crimes punishable by less than 6 
months, each state may decide whether to require jury trials. 
•• In civil cases (such as a malpractice lawsuit against a clinician), one 

must look at the federal or state laws of civil procedure to determine 
whether the plaintiff has a right to a jury trial (e.g., Federal Rules of 
Civil Procedure, 2010). Jury trials are generally more expensive than 
non-jury trials, so plaintiffs may waive their right (particularly for 
cases involving smaller monetary disputes). 
•• In family law, mental health, probate,5 and child welfare cases, trials 

are conducted by a judge without a jury (and often, family law and 
child welfare matters are handled through motions to a judge, rather 
than a full trial of the issues). 

In jury trials, the jury has the duty of determining which facts pre
sented by the parties are more likely to be true. The judge is responsible for 
determining procedural and legal issues. In a trial by judge alone, the judge 
is responsible for factual, legal, and procedural issues. In child custody 
proceedings for the Carveys, the legal issues could include how to interpret 
family laws regarding the best interests of the child. Whether Philip was 
an abusive parent would be a factual issue. How Paula’s testimony about 
sexual abuse could be brought into court would be a procedural issue. 

The admissibility of evidence and the weight given to evidence are 
handled as separate issues. The question of whether to allow Evelyn to tes
tify about her report, for example, is an admissibility issue. Once the judge 
admits her as an expert, she is allowed to provide opinions about the family 
system. These opinions are drawn from the information gathered during 
her evaluation. The clearer the reliability, relevance, and helpfulness of the 
conclusions in Evelyn’s report, the more weight (or value) the judge gives to 
her testimony (Krimsky, 2005). Because family matters are tried by a judge 
alone, the judge would have responsibility for all of these decisions. In cases 
tried by a jury, the judge determines admissibility and the jury determines 
what weight to give to each piece of testimony. 

5Probate courts deal with matters related to wills, trusts, personal estates, competency, and protec
tion of vulnerable adults. In some states, probate courts are separate. In others, probate matters are 
handled by courts of general jurisdiction. 
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17 Introduction 

In criminal cases, defendants have a constitutional right to be faced by 
the people raising allegations or charges against them. The defendants are 
allowed to be in the courtroom throughout the trial, so they may hear and 
respond to the testimony provided at trial. For victims of sexual assault or 
other traumatic crimes, facing the alleged perpetrator in the courtroom 
may be particularly difficult. In some instances, such as child witnesses, 
evidentiary laws may give judges discretion to allow the witness to provide 
testimony through a one-way video interview. Some courts also allow a 
child witness to give testimony from behind a one-way screen that blocks 
the child’s view of the defendant but allows the defendant to see the child. 
In any case, mental health professionals may play a vital role in preparing 
victim-witnesses for the emotional challenges involved in testifying. 

InItIatInG the Court proCess 

If you think about the broad range of conflicts that arise in human inter
action, relatively few end up in court. Even among cases that are filed in 
court, fewer than 10% result in a full trial of the issues.6 A wide variety of 
formal and informal processes goes on before a trial takes place (see Chap
ter 10). As a potential witness, how you act during the pretrial stages can 
increase or decrease the chance that the case will go to trial and that you 
will be called as a witness. 

If we take the juncture at which Philip called his attorney as the point 
where the legal process began, there are still a number of opportunities 
for the case to be resolved before trial. Although some people envision 
attorneys as predatory hawks who are ever eager to take a case to court, 
attorneys have an ethical obligation to try to resolve disputes in the most 
constructive and cost-effective manner possible (American Bar Association 
[ABA], 2010, Rule 3.2). Attorneys may negotiate for settlement on behalf 
of their clients or engage the services of other professionals to help resolve 
the issues. Alice could contact Frieda to explore information Frieda gath
ered in family therapy.7 This information may help Alice determine the 
prospects of Philip and Paula reconciling their marriage or to identify facts 
that would help Alice negotiate a custody arrangement that is favorable to 

6In criminal cases, the defendant may plead guilty, with or without a plea bargain. Also, many 
cases are diverted from criminal court to community service, community mediation, problem-
solving drug courts, or other diversion processes. 
7Some states have statutory limitations on what a marital or family therapist may provide to one 
side in a legal dispute. There are also ethical issues involved in releasing information about therapy 
to one side without the express written permission of the other side. Consult an attorney for your 
state’s statutes and your state association for the ethical responsibilities you have in such a context 
(APA, s.4.05; NASW, s.1.07(b)). 
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18 CLINICIANS IN COURT 

her client, Philip. On the facts provided, Alice contacted Michael to help 
mediate the case.8 Because of their involvement with the family, both Frieda 
and Michael could be witnesses if the matter of child custody could not be 
resolved through negotiation or mediation. 

If a client decides to take the case to court, the documents filed in court 
must identify the relevant parties and a legal cause of action. The cause of 
action identifies the legal grounds under which a case is brought to court. 
For example, if the police were to charge Philip with sexual assault on a 
minor, he would be identified as the defendant and the state would be iden
tified as the prosecutor. If Paula were to sue Frieda for malpractice, Paula 
would be identified as the plaintiff and Frieda as the defendant. 

Different documents are required to initiate different legal processes, 
whether it is a claim or pleadings for a civil lawsuit, a petition for divorce, 
involuntary psychiatric admission, or so forth.9 These documents give 
the defending party notice of the allegations made and remedies sought. 
In Paula’s malpractice lawsuit, she would indicate the amount of money 
she believes is necessary to compensate her for the alleged malpractice by 
Frieda. The party against whom the charge or claim is made is given an 
opportunity to submit his own documents stating his defense. This pro
vides the initiating party notice of whether and how the defending party 
intends to respond to the allegations. The defendant might deny all or some 
of the factual allegations, or challenge the allegations based on legal, pro
cedural, or technical considerations. For instance, Frieda might claim that 
Paula’s malpractice lawsuit was brought after a 2-year statute of limitations 
period had expired. A defendant in a civil lawsuit may also issue a counter
claim against the defendant (e.g., Frieda countersues Paula for unpaid fees). 
As described in Chapter 8, potential witnesses may be asked to submit 
sworn affidavits in this exchange of documents, in support of one party’s 
position. Witnesses are also important at this stage in helping each side 
know whether it has a good case and whether there is room for settlement 
outside of court. 

pretrIal proCesses 

Once a case is filed in court, parties may engage in a range of pretrial pro
cesses conducted by judges or other officers of the court. As the following 

8Some jurisdictions have mandatory mediation, meaning that parties must try to mediate their dis
pute before they are allowed to go to trial. Typically, if parties participate in mediation, information 
learned in the course of mediation is inadmissible in court (unless both parties agree otherwise). 
Some jurisdictions have adopted the provisions of the Uniform Mediation Act (2001), but rules 
regarding mediation and admissibility of evidence may vary from jurisdiction to jurisdiction. 
9Terminology for names of documents varies across states and other jurisdictions. 
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19 Introduction 

sections indicate, the types of pretrial processes available depend on whether 
the case involves criminal, civil, or other types of legal matters. 

arraignment 

The first stage in a criminal case is typically an initial appearance or arraign
ment. A judge or grand jury must decide whether there are sufficient grounds 
for the criminal case to move forward with an indictment. For defendants 
who have been arrested and held in jail, the court also determines whether 
there are sufficient grounds to continue to detain the accused person (e.g., 
a substantial risk that the accused will flee the jurisdiction or commit fur
ther crimes). If not, the person should be released pending trial. In some 
cases, the person is released on bail in order to ensure the person appears 
for the trial. During the arraignment, the judge informs the defendant of 
the charges, ensures the defendant understands the charges, explains the 
right to legal counsel, and asks the defendant to enter a plea. The defendant 
may plead guilty, not guilty, not guilty by reason of insanity, or no contest 
(which means that the defendant admits the facts of the case but does not 
admit guilt). In some cases, the prosecution and defendant negotiate a plea 
agreement in which the defendant agrees to plead guilty, often to a lesser 
criminal charge, in order to receive a less severe penalty than might be 
incurred if the defendant pleads not guilty and was convicted of the initial 
charges. 

If the defendant’s charge and problems are related to substance abuse, 
mental health issues, or domestic violence, the case may diverted to a problem-
solving court designed to handle such matters (see Chapter 10). Mental 
health professionals may be used at early stages of criminal proceedings 
to screen defendants for psychological risks (such as suicidal ideation), to 
assess a defendant’s mental competency to enter a plea and to stand trial, or 
to assess the defendant’s mental state at the time of the offence to determine 
whether an insanity defense could be supported (Bartol & Bartol, 2008). 

Motions 

In civil cases, each side may bring motions asking the court to deal with 
procedural or interim issues (i.e., issues that require a temporary decision 
until a final decision can be reached). Motions generally do not involve 
testimony from nonparty witnesses, but written evidence may be used in 
support of a motion (e.g., a sworn statement from Evelyn recommending 
interim residential custody of Debra to Philip). Some cases are decided by 
motions, for instance, if the defendant successfully moved to quash the 
plaintiff’s claim because, even if the factual allegations were true, there are 
no legal causes of action or compensable damages incurred by the plaintiff. 
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20 CLINICIANS IN COURT 

An ex parte motion is a motion presented by one party without the other 
party present. Typically, due process requires that both sides of a dispute 
have an opportunity to respond. Courts are reluctant to entertain an ex 
parte motion unless delaying the hearing until reasonable notice could be 
given to the other party would cause irreparable harm; for instance, if Paula 
claimed Philip was physically abusing her and she was very frightened of 
him, the court might accept a motion for a temporary restraining order to 
protect Paula from harm. 

discoveries 

Hollywood productions of courtroom drama are filled with surprise wit
nesses and testimony; however, court cases produce few courtroom sur
prises, since each party has an obligation to disclose its case to the other 
side prior to trial.10 As a witness, you may be asked to submit to an oral 
deposition, to provide a written response to a list of questions in writing 
(interrogatories), or to provide documents such as case files, forensic evalu
ations, or reports (See Chapter 10 for more detailed information on pretrial 
discovery processes). In criminal cases, the prosecution has a duty not only 
to inform the defendant of its case, but also to disclose material evidence it 
has gathered that may be exculpatory or helpful to the defense. 

Mini-trials, preliminary Inquiries, and pretrial 
settlement Conferences 

Different jurisdictions and types of cases may offer or require different 
pretrial proceedings to try to resolve cases amicably or efficiently. Under 
Rule 16 of the Federal Rules of Civil Procedure (2010), the court is respon
sible for scheduling dates for filing motions, completing discovery, holding 
a settlement conference, and other pretrial processes. Pretrials can speed 
up the process by helping the parties identify whether a reasonable cause of 
action exists or what the likely outcome of a full trial would be. If a trial 
is unavoidable, pretrial conferences can narrow the issues and streamline 
how the trial will be conducted. Witnesses may be called for minitrials and 
preliminary inquiries, but generally only the parties and their attorneys 
attend settlement conferences. Cases often settle at this stage because one 
or both parties do not want to incur the expenses of a full trial. Plain
tiffs, upon the advice of an attorney, may accept a smaller payment than 
originally sought because of the possibility they may lose outright in court. 

10Some states have no pretrial discovery rules for family court cases. 

http:trial.10
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21 Introduction 

Similarly, a defendant might agree to pay some compensation to avoid the 
chance of a larger award at trial. 

The parties may also decide to resolve the case through other conflict 
resolution processes, such as attorney-led negotiation, mediation, or arbi
tration (Barsky, 2007a). Although clinicians may be asked to participate 
in mediation or arbitration, clinicians often work behind the scenes rather 
than participating directly in these processes, for instance, by providing 
clients with services to help with psychosocial issues, or consulting with 
attorneys to help them prepare and settle their cases. Formal arbitrations 
may require you to attend, but participation of witnesses is voluntary in 
most informal dispute resolution processes. Your participation in such 
processes could affect whether you are called to testify in a subsequent 
trial. You need to know the parameters of the dispute resolution process 
in which you are being asked to participate. Information presented in 
some processes is restricted from use in certain other legal proceedings. 
For other processes, the information is not restricted. Chapter 10 pro
vides further information about pretrial processes and other alternatives 
to litigation. 

jury selection 

If the case is to be a trial by jury, then a court process called a voir dire 
is used to select jurors from a pool of citizens that have been called to the 
court. During the voir dire, the attorneys and judge may question prospec
tive jurors to determine potential biases (in some jurisdictions, only a judge 
may ask questions). Attorneys may challenge a prospective juror for cause 
(bias or conflict of interest, such as having a personal or business relation
ship with one of the parties). Each attorney may also reject a certain num
ber of prospective jurors11 through a peremptory challenge, in which the 
attorney does not have to specify the reason for the challenge. Attorneys 
are not permitted to strike a juror solely on the basis of gender or race. 
Attorneys sometimes use mental health professionals to help them assess 
for bias and assist with jury selection (Cramer, Adams, & Brodsky, 2009). 
Historically, all juries consisted of 12 jurors, and they could not convict 
a defendant unless they made a unanimous decision to convict. For civil 
cases and less serious crimes, some states now allow fewer jurors (typi
cally 6), or require a majority decision (e.g., 9 of 12) rather than unanimity 
(National Center for State Courts, n.d.). In cases that require unanimity for 

11Typically, each party is allowed three peremptory strikes in federal cases, with numbers varying 
depending on the jurisdiction for state cases. 
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22 CLINICIANS IN COURT 

conviction, jurors may reach an impasse and the judge may declare a mis
trial (Madden, 2003). When a mistrial occurs, a new trial is set, requiring 
witnesses to provide their testimony in front of a new jury. 

the trIal 

After a case is calendared for trial,12 the procedures still vary for different 
types of hearings. The following outline is intended to provide an overview. 
Details may vary in your jurisdiction and depending on the nature of the 
judicial proceeding (criminal, family, civil trial, etc.). 

First, the attorneys for each party present their opening arguments, 
including the theory of their cases and the facts they intend to prove. In 
a case to appoint a guardian for a person with dementia, for instance, 
the attorney might state that the person’s dementia has developed to the 
point where she can no longer manage her financial and health care deci
sions (i.e., the legal grounds for appointing a guardian). The attorney 
then provides an overview of the evidence he intends to lead in order to 
support this case. Following the opening arguments, each party presents 
various forms of evidence to try to prove its case. The party initiating the 
action, the plaintiff (or prosecutor in a criminal case), is first to present 
its case. In a child protection proceeding, for example, the attorney for 
the protection agency could call Sam to testify about information gath
ered in his investigation of abuse allegations against Philip. The plaintiff’s 
attorney begins her questioning of Sam. This set of questioning is called a 
direct examination. Philip’s attorney then has the opportunity to ask Sam 
questions in the cross-examination.13 The agency attorney has another 
opportunity to ask Sam questions in the redirect examination (as does 
the defense attorney, in the recross-examination). Each type of examina
tion has particular purposes, rules, and strategies (see Chapter 5 for more 
details). 

In addition to oral testimony, you may be asked to provide documen
tary evidence (see Chapter 8). For clinicians, examples of typical docu
ments requested are evaluations, psychosocial assessments, progress notes, 

12Courts use the term “calendared” to refer to scheduling. A trial is normally calendared for a 
particular trial term. Trial terms typically range from 2 to 3 weeks. If your trial is calendared for 
the April 30 trial term and is listed on the calendar as trial number 10, this means that nine other 
proceedings are scheduled before your trial can begin. Whether the court will hear your case dur
ing that particular term depends on how quickly the cases scheduled before yours are resolved. 
13There may be more than two attorneys. For instance, the court may appoint a guardian ad litem 
to act as attorney for the child. 

http:cross-examination.13
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23 Introduction 

business records, and psychological test results.14 Documentary evidence 
includes electronically stored data, such as case files and statistical infor
mation. Another form of evidence is physical or “real” evidence (artifacts, 
video recordings, audio recordings, photographs, clothes, drug parapherna
lia, or other objects). For example, photographs of scars or bruising could 
be used in support of allegations of abuse or assault. 

After the party initiating the proceedings presents its case, the 
responding party may make a motion for the judge to dismiss the case on 
the grounds that the initiator did not provide sufficient evidence to support 
its claim (e.g., that the clinician committed malpractice, that the child is in 
need of protection, or that the defendant committed murder). If the judge 
issues a direct verdict, the case is closed and the defense does not have to 
present any evidence. More often, the defense will need to present evidence 
in order for the court to make a final determination of the issues in dispute 
(Madden, 2003). 

As with the initiating party, the responding party examines the wit
nesses it calls, and the initiating party has the opportunity to cross-examine 
them. When both parties have finished presenting their evidence, the attor
ney for each party provides closing arguments. During closing arguments, 
attorneys typically discuss the strengths of their case as well as the weak
nesses of the other party’s case. Often, the closing arguments include a dis
cussion of the credibility of key witnesses and the strength of their evidence 
(Maschi, Bradley, & Ward, 2009). If the trial is by jury, then the judge 
provides a charge (or instructions) to the jury, summarizing the evidence 
presented, outlining the factual questions the jury is to answer, and clarify
ing any legal issues. The jury meets privately to consider the questions and 
make its findings of fact. If the trial is by judge alone, then the judge makes 
these findings. 

deCIdInG 

The decisions of a court are based on both the “burden of proof” and 
the “standard of proof.” Burden of proof refers to which party has the 

14The release of psychological test data may involve the release of raw data only to another men
tal health expert competent to interpret the test results. Consult your ethics requirements before 
releasing any psychological test data (See Benke, 2003, for an analysis of this issue). Even when the 
court orders the release of the data, it is important that you take steps to educate the court about 
your ethical obligations. Once you have formally made your concerns known to the court, if the 
court still insists on release of the test data, you are obliged to release the data. Be sure there is a 
signed court order directing you to do so. When uncertain, consult your state board or association, 
as well as a knowledgeable attorney. 

http:results.14
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primary responsibility of proving its case, whereas the standard of proof 
refers to the degree of certainty that the party with the burden of proof 
must provide. The burden and standards of proof differ for different types 
of cases. In most family law, malpractice, and other civil proceedings, the 
party bringing the action to court is responsible for proving its case “on the 
preponderance of the evidence.” In other words, the initiating party must 
prove that its version of the facts is more likely to have occurred than not. 
In criminal proceedings, the prosecution must prove its case “beyond a rea
sonable doubt.” In some civil cases, such as a petition to terminate parental 
rights due to child abuse, the petitioner must meet a higher standard of 
proof by providing “clear and convincing evidence.” 

Each criminal offense has particular legal components that must be 
proven, including the criminal act (actus reas) and the criminal state of 
mind (mens rea). Thus, in a case for murder, the prosecution must prove 
not only that the accused caused the death of the victim (the actus reas), but 
also that causing the death was intentional (the mens rea). If the accused 
can raise a reasonable doubt that one of these elements may not have hap
pened, then she must be found not guilty. She does not need to prove she 
is innocent (Brewer & Williams, 2005). As a result, criminal prosecutions 
require much stronger evidence than civil proceedings. The reason for this 
high standard of proof is to ensure that a person is not convicted of an 
offense she did not commit. The downside is that some people who commit 
offenses will be set free because the prosecution could not meet the high 
standard of proof.15 

Once the findings of fact have been reported to the court, the judge 
determines the legal consequences of the findings. If a person has been 
found guilty of a criminal offense, the judge will receive oral or written 
submissions, sometimes called “arguments” or “briefs,” to help decide the 
appropriate sentence (e.g., incarceration for a specific period of time, a 
fine, or supervised probation). If Philip were convicted of sexual assault, 
then the court may consider a presentencing report prepared either by a 
court-affiliated worker (e.g., a probation officer) or a forensic mental health 
expert. Presentencing reports typically include a psychosocial assessment, 
psychological test results, family background, criminal history, and vic
tim impact statement. If Frieda were found legally responsible for mal
practice, then the judge would need to determine the appropriate remedy, 
such as monetary compensation for damages including emotional pain and 

15Former NFL star O.J. Simpson was acquitted of murdering Nicole Brown Simpson and Ronald 
Goldman in a criminal hearing because the prosecution could not prove the elements of murder 
beyond a reasonable doubt. However, Goldman’s family successfully sued Simpson for damages in 
a civil lawsuit where the standard of proof was not as high. 

http:proof.15
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suffering. Once again, a report from a mental health professional could be 
used to assess emotional pain or other psychosocial damages. In addition 
to awarding damages for compensation, a judge in a civil court trial may 
order punitive damages. Although awarding punitive damages is much less 
common than compensatory damages, punitive damages may be awarded 
to deter people from committing wanton, willful, or malicious acts (Mad
den, 2003). Thus, if Frieda’s malpractice were based on simple negligence 
(forgetting to follow up due to a highly demanding workload), the court 
would likely order compensatory damages but refuse to award punitive 
damages. If Frieda maliciously defrauded Philip and Paula for personal 
financial gain, the court might be more apt to award punitive damages 
(Philip Morris USA v. Williams, 2007). Plaintiffs in civil lawsuits may also 
claim equitable relief in which the court is asked to require certain parties 
to perform certain acts, for instance, for a mental health agency to change 
its policies or practices to protect clients in the future. An injunction is a 
form of equitable relief in which the court orders a person to refrain from 
certain acts (e.g., to stop contacting or harassing the complainant). Com
pensation is more common than equitable relief, which tends to be more 
difficult to monitor and enforce. 

appeals 

Trial court decisions are sometimes appealed to a higher court. The most 
common grounds for appeal are that the judge made an error of law or a 
procedural error during trial.16 For example, it might be argued that the 
judge misinterpreted the laws on child custody or permitted irrelevant and 
prejudicial information to be heard. To be allowed to appeal a trial on pro
cedural grounds, an attorney must make an objection during the trial. In 
some instances, an appeal is based on a “case of first impression,” in which 
a point of law has not been dealt with previously and the judge is asked to 
establish a new precedent. Generally, parties cannot appeal a case on the 
basis that the trial judge or jury made an error in determining the facts of 
the case. Appellate judges defer to the judge or jury who were able to hear 
the testimony firsthand. To overturn a case based on a fact-related error, 
the appellant would need to prove that law does not permit the decision 
reached at trial. In criminal cases, a defendant may appeal a guilty verdict. 

16A party may also appeal on the basis that the court made a finding of fact based on “no substan
tial evidence.” Such appeals are rare because appeals courts are not authorized to question a trial 
judge’s general findings of fact unless it is clear that there is no evidence to support a particular 
finding. 

http:trial.16
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26 CLINICIANS IN COURT 

In contrast, the prosecution cannot appeal a verdict of not guilty, although 
it can appeal a sentence on the grounds that it is too lenient. 

When a case is appealed, the appellate court has discretion on whether 
to hear the appeal. An appeal may be heard by an appellate judge or a 
small panel of judges. During an appeal, the facts of a case are not retried. 
There are no witnesses and no new evidence. The appellate court exam
ines the record of the trial court. Appellate judges may refer to transcripts, 
evidence presented at trial, as well as exhibits prepared for and admitted 
during trial. This is one reason that it is important for clinicians to prepare 
thorough reports. Although oral testimony may be limited to that which 
is presented during direct and cross-examination, a comprehensive report 
may provide the appeals court with valuable information that was not pre
sented during oral testimony at trial. As long as the trial court admitted a 
report into evidence, the appellate court is allowed to review it. During the 
appeal, the attorney for each party presents written and/or oral arguments 
to the court. In some cases, mental health professionals or others submit 
an amicus brief, which is a written report that provides information to the 
court to help it make its decision. Although the individuals or organizations 
submitting the brief are not parties to the original trial, they have a stake in 
the outcome or they possess scientific knowledge that may be useful to the 
court (Bartol & Bartol, 2008). In the Carvey’s case, Evelyn’s professional 
association might try to submit an amicus brief to protect the interests of 
other custody evaluators who would be affected by any precedents set by 
the appellate court’s decision. If the appealing party wins, the appeals court 
may substitute its own order or refer the case back to the trial court to be 
retried. If the appeal is lost, then the trial court judgment stands. 

other trIbunals 

Noncourt tribunals vary in their levels of formality. Their processes are 
defined by their enabling legislation and regulations. As a prospective wit
ness, your role may be quite different in a human rights hearing than in a 
professional discipline hearing. Although processes vary, most retain basic 
rights of procedural fairness: notice of the charges, a right to be heard, and 
an impartial decision maker. Some tribunals use only written submissions 
because oral testimony is more time-consuming and costly. Often, the most 
important function of a clinician as a witness is providing written reports 
rather than oral testimony. 

Use of attorneys may be encouraged or discouraged at different types 
of hearings. Some processes discourage the use of attorneys to keep the 
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27 Introduction 

process informal and to minimize costs. Informal proceedings tend to be 
more accessible to the public. If Paula were concerned about Frieda’s con
duct as a family counselor, she could sue her for malpractice in court or 
bring a complaint to her professional licensing body. Paula is more likely 
to complain to the professional body because its process is less formal and 
less costly. 

Whereas courts have a fixed adjudicative function and process, other 
bodies often have overlapping functions. For example, some human rights 
commissions develop their own policies, giving them both law-making and 
adjudicative functions. Legislative committees use hearings primarily for 
informing their law-making functions. Other bodies have enforcement as 
well as adjudicative functions. Some bodies, such as an ombuds, can make 
recommendations but lack direct powers to make and enforce decisions. 
Some bodies are more investigative than adjudicative. 

Investigative models are often used as a method of alternative dis
pute resolution, where parties agree to submit their issues to an alternative 
forum to the public court system. In an investigative model, the decision 
maker is more active than a judge in collecting information and question
ing witnesses. An investigative model is a process that many clinicians who 
perform psychosocial assessments will be familiar with. For example, in 
conducting a custody assessment, Evelyn would conduct home visits, and 
interview and observe each family member with Debra. She would also 
gather information from collateral sources such as family members, pedia
tricians, teachers, youth clinicians, neighbors, and others who have direct 
observational knowledge of Debra and her relationship with each parent 
(Association of Family and Conciliation Courts, 2006; Gould, 2006). In 
contrast to a judge, an investigative decision maker is bound by the scope 
of her investigative powers rather than rules concerning what evidence can 
be heard. Your role as a witness in an investigative proceeding is vastly dif
ferent from that in an adjudicative or legislative hearing. 

Different tribunals have different focal points of inquiry. Criminal pro
ceedings, compensation cases, and disciplinary proceedings tend to focus 
on the past. As a fact witness,17 you may be asked about your knowledge 
of what happened and who did what. As an expert witness, you may be 
asked to hypothesize about the likelihood of certain events and their effects 
on another event, either an expert opinion about a past event or a predic
tion about a future one (Melton, Petrila, Poythress, & Slobogin, 2007). 
As an expert witness, you also may be asked to opine about what kind of 

17Sometimes called an eyewitness, because the person can only testify about what she directly 
observed. 
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punishment or restitution is required to compensate for any wrongful acts 
committed. In custody, access, child protection, and legislative proceedings, 
the focus is on the future. Although the past may be used to inform deci
sions about the future, you may be asked for opinions about what needs to 
be done in the future for the best interests of the child, the community, and 
so on. Such predictions should be based on the science of your discipline, 
such as the research from peer-reviewed behavioral science literature. Cer
tain forums such as legislative hearings allow for the presentation of one’s 
political beliefs and values as well as science, while other types of hearings 
may limit your involvement to the presentation of “facts” or “expert opin
ions” based on sound scientific evidence. 

overvIew 

Although this chapter has provided a general overview of legal processes, 
you probably have many questions about your role as a witness and how 
to respond to the challenges that may arise when you become involved in a 
legal process. The balance of this volume provides information and strate
gies on: 

•• How to raise awareness of your attitudes, values, and beliefs as they 
relate to working with courts, attorneys, judges, and legal systems. 
(Chapter 2) 
•• How to respond when you are first contacted by an attorney. (Chap

ter 3) 
•• What to discuss when meeting with an attorney. (Chapter 3) 
•• How to prepare for oral testimony. (Chapter 4) 
•• How to present oral testimony. (Chapter 5) 
•• How to maintain clinical records. (Chapter 6) 
•• How to act as an expert witness in the roles of consultant, educator 

of the court, and fact–opinion expert. (Chapter 7) 
•• How to prepare reports, affidavits, and other documentary evidence. 

(Chapter 8) 
•• How to deal with malpractice and professional complaints. (Chap

ter 9) 
•• How to participate effectively in pretrial disclosure processes and 

other alternatives to adjudicative hearings. (Chapter 10) 

Chapters 2 through 5 are designed to prepare you for the basics of pre
senting factual evidence in court. The remaining chapters deal with more 
specialized issues, such as acting as an expert witness or participating in 
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pretrial disclosure processes. If you are looking for information on par
ticular topics or legal terms, check the index and glossary at the end of the 
book. Appendices A through F provide sample forms and legal documents. 
Appendix G offers interesting case scenarios and questions designed to help 
you reflect on various issues related to issues from each chapter. You may 
also use these cases and questions for discussion with colleagues in the 
field. 

Now that we have completed the introduction, it is time for a recess. 
“All rise.” Yes, feel free to stretch and take a break before proceeding to 
the next chapter. 
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